* 

UMASS/AMHERST 

* 

312066 

0369  3634 

3 

Commonwealth  of  Massachusetts 

THE  TRIAL  COURT 
PROBATE  AND  FAMILY  COURT  DEPARTMENT 
ADMINISTRATIVE  OFFICE 


Universit 


ELECTION 
JUL  '62003 


DOCUMENTS 


'^y  o<  Massachusetts 
Depositor  Copy  US 

Report  of  the  Probate  and  Family  Court 
on  the  Backlog  of  Child  Welfare  Cases 

2001-2002 


Honorable  Sean  M.  Dunphy 
Chief  Justice 
December  31,  2002 
Submitted  by 

Ilene  Mitchell,  Case  Manager  and 
Coordinator  of  Child  Welfare  Cases 


Digitized  by  the  Internet  Archive 
in  2014 


https://archive.org/details/reportofprobatef2001mass 


TABLE  OF  CONTENTS 


Statutory  Mandate   2 

Executive  Summary   3 

Caseload  Statistics   6 

Termination  of  Parental  Rights  Cases  (c.  210  §3  Cases)   7 

Adoptions   8 

Care  and  Responsibility  Cases  (c.  1 1 9,  §23C)   9 

Guardianship  of  Minors   10 

Policy  and  Practice  Initiatives    13 

Permanency  Mediation    13 

Child  Welfare  Bench  Book   16 

Partnerships  with  the  Supreme  Judicial  Court   16 

Committee  on  Delay  in  Child  Welfare  Cases    16 

Court  Improvement  Project   18 

Implementation  of  AS  FA  and  Chapter  3  of  the  Acts  of  1 999  ...  20 

Committee  to  Update  Trial  Court  Rules  and  Forms  ....  20 
Issuance  of  Rules  and  Regulations  by  the  Federal 

Department  of  Health  and  Human  Services   20 

Committee  to  research  "Permanent"  Guardianship"  ...  21 

Conclusion    23 

FIGURES 

Figure  1       Termination  of  Parental  Rights  cases  filed  and  disposed;  FY 

1998-FY2002   7 

Figure  2       Adoption  cases  filed;  FY  1998-FY2002    8 

Figure  3  Care  and  Responsibility  cases  filed;  FY1 998-FY2002  ...  a 
Figure  4       Guardianship  of  Minor  cases  filed;  FY1 998-FY2002  ...  11 


Statutory  Mandate 

A  line  item  in  the  Massachusetts  Budget  for  Fiscal  Year  1996 
provided  for  the  expenditure  of  money  for  the  appointment  of  a  "...  case 
manager  who  shall  report  directly  to  the  chief  justice  of  the  probate  and 
family  court  department;  provided  further,  that  said  case  manager  shall 
assist  said  chief  justice  with  the  management  of  petitions  to  dispense  with 
parental  consent  to  adoption  pursuant  to  chapter  two  hundred  and  ten, 
section  three  of  the  General  Laws  by  coordinating  department  of  social 
services  and  probate  court  actions  related  to  such  cases;  provided 
further,  that  said  case  manager's  duties  shall  include  coordinating 
conferences  and  trials  and  monitoring  paperwork  and  appointments  with 
parties'  counsel;  provided  further,  that  said  case  manager  shall  meet 
monthly  with  the  department  of  social  services  and  shall  report  quarterly 
to  the  house  and  senate  committees  on  ways  and  means  on  the  backlog 
of  such  cases  in  the  probate  court  and  the  parties'  progress  made  in  said 
backlog  each  month...."  (St.  1995,  ch.  38,  sec.  2).  This  provision  became 
effective  in  July  1995.  The  appointment  of  a  case  manager  was  made  on 
November  1 ,  1995.  Similar  language  was  included  in  the  Massachusetts 
Budget  for  Fiscal  Year  2003. 

Reports  for  prior  years  were  submitted.  This  report  contains  the 
information  on  the  backlog  of  child  welfare  cases  in  the  Probate  and 
Family  Court  Department  and  the  Court's  efforts  to  improve  the 
management  of  child  welfare  cases.  This  report  describes  caseload 
statistics  through  fiscal  year  2002. 
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Executive  Summary 

The  Probate  and  Family  Court  continues  our  commitment  to 
ensuring  that  we  play  a  positive  and  effective  role  in  promoting  safety 
and  stability  in  the  lives  of  the  children  of  the  Commonwealth.  We 
appreciate  the  opportunity  to  inform  the  House  and  Senate  Committees 
on  Ways  and  Means  of  our  efforts. 

The  total  number  of  petitions  to  dispense  with  parental  consent 
filed  in  the  Probate  and  Family  Court  has  declined,  (Figure  1)  due  in 
large  part  to  the  establishment  of  additional  Juvenile  Courts  throughout 
the  Commonwealth.  As  the  number  of  termination  of  parental  rights 
petitions  has  declined,  the  Probate  and  Family  Court  has  seen  a  stable 
number  of  filings  of  Petitions  for  Care  and  Responsibility  under  M.G.L. 
c.1 19  §23c,  and  a  significant  increase  in  the  filing  of  Petitions  for 
Guardianship  of  a  Minor.  (Figures  3  and  4) 

For  the  last  five  fiscal  years  the  court  has  disposed  of  more 
termination  of  parental  rights  cases  than  have  been  filed.  (Figure  1 )  This 
has  resulted  in  the  elimination  of  any  backlog  of  termination  cases 
awaiting  trial.  The  Probate  and  Family  Court  is  now  able  to  hear  and 
decide  contested  termination  cases  in  a  timely  manner,  generally 
decreasing  the  time  a  child  waits  to  reach  the  goal  of  adoption  in  a 
permanent  home. 

Prior  reports  have  described  major  policy  and  practice  initiatives 
undertaken  by  the  Probate  and  Family  Court  for  the  elimination  of  the 
backlog  of  petitions  to  dispense  with  parental  consent  to  adoption.  These 
include;  participation  in  an  SJC  Committee  on  Delay  in  Child  Welfare 
Cases;  funding  of  Permanency  Mediation  for  child  welfare  cases;  training 
of  Probate  and  Family  Court  Judges  in  child  welfare  topics.  These 
initiatives  continue  and  have  expanded  to  include;  creation  of  Guidelines 
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for  Proposed  Findings  of  Fact  and  Rulings  of  Law  in  child  welfare  cases; 
additional  training  of  Probate  and  Family  Court  Judges  on  child  welfare 
cases;  regularly  scheduled  court  sessions  for  review  of  child  welfare 
cases;  production  of  Official  Trial  Court  Forms  for  the  implementation  of 
The  Adoption  and  Safe  Families  Act  (ASFA),  and  updating  of  Probate  and 
Family  Court  Rules  X  and  Xa. 

Although  the  large  backlog  of  cases  involving  termination  of 
parental  rights  no  longer  exists  in  the  Probate  and  Family  Court,  there  is  a 
continuing  need  to  monitor  the  progress  of  the  current  cases,  track  and 
schedule  review  hearings  for  cases  in  which  children  are  in  the  custody  of 
the  Department  of  Social  Services,  and  train  Judges  and  court  staff  in 
protocols  and  procedures. 

The  steady  number  of  Care  and  Responsibility  Cases  (c.1 19, 
§23C)  and  the  increasing  number  of  Guardianship  of  Minor  cases,  require 
ongoing  monitoring  and  management. 

The  Probate  and  Family  Court  has  the  responsibility  to  review  all 
cases  involving  children  in  the  custody  of  the  Department  of  Social 
Services.  This  includes  cases  where  parental  rights  have  been 
terminated  and  no  adoption  has  taken  place  and  all  other  cases  where 
children  are  in  the  custody  of  the  Department  of  Social  Services. 
Permanency  review  hearings  must  be  held  at  least  once  every  twelve 
months.  In  Fiscal  Year  2002  nine  hundred  and  sixty  seven  (967)  reviews 
were  held. 

In  addition  to  monitoring  child  welfare  cases,  the  Case  Manager's 
role  has  expanded  to  include  the  development  of  improvecrcase 
management  practices  for  all  our  case  types.  Effective  case  management 
of  all  our  cases  enables  us  to  better  address  and  expedite  our  child 
welfare  cases.  As  we  become  more  effective  at  managing  non-child 
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welfare  cases,  we  are  able  to  direct  additional  resources  to  the  just  and 
timely  resolution  of  child  welfare  cases. 

While  we  have  made  progress,  our  work  is  not  complete.  We  will 
continue  to  look  for  ways  to  make  our  court  work  better  for  the  children 
and  families  of  the  Commonwealth  and  continue  to  report  to  the  House 
and  Senate  Committees  on  Ways  and  Means  on  our  efforts. 
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I.  Caseload  Statistics 

This  section  will  describe  changes  in  caseload  for  the  following  types 
of  cases:  Termination  of  Parental  Rights  (c.  210,  §3);  Adoption;  (c.210) 
Guardianship  of  Minor  (c.201 ,  §2);  and  Care  and  Responsibility  (c.  1 1 9, 
§23C).  The  last  five  years  of  caseload  statistics  are  illustrated.  These 
statistics  are  reported  in  the  Annual  Report  of  the  Massachusetts  Court 
System  for  each  of  the  fiscal  years  described. 
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1 .  Termination  of  Parental  Rights  Cases  (c.  210  §3  Cases) 
For  the  past  five  years  the  number  of  c.210  §3  petitions  filed  in  the 
Probate  and  Family  Court  has  progressively  diminished.  (Figure  1 )  As 
the  Juvenile  Court  has  expanded  into  more  regions,  the  Department  of 
Social  Services  has  sought  to  terminate  parental  rights  within  the  filed 
care  and  protection  case  in  the  Juvenile  Court.  The  decrease  in  the 
number  of  filings  has  allowed  the  Probate  and  Family  Court  to  address 
the  backlogged  cases.  A  comparison  of  the  number  of  cases  filed  and  the 
number  of  decrees  entered  (Figure  1 )  shows  that  the  Probate  and  Family 
Court  has  reduced  the  backlog  of  termination  of  parental  rights  cases. 

The  first  year  that  this  Court  was  able  to  stem  the  overflow  of  cases 
was  in  FY1996  when  the  court  entered  1,030  decrees  while  taking  in  593 
new  petitions.  Since  FY1996,  the  court  has  worked  diligently  and  each 
fiscal  year  has  entered  more  decrees  than  new  cases  filed. 

Figure  1 
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Figure  2 


2.  Adoptions 

2,235  adoptions  were  filed  in  FY  2002,  a  slight  decline  from  FY  2001 . 
This  one  year  decrease  is  not  a  definite  trend.  (Figure  2)  The  number  of 
adoptions  filed  over  the  last  fifteen  years  has  fluctuated  from  a  low  of 
2,334  in  1985  to  a  high  of  3,006  in  1995. 

When  the  Juvenile  Court  has  an  active  care  and  protection  case  they 
also  have  jurisdiction  to  finalize  the  adoption.  In  FY  2002,  the  Juvenile 
Court  Department  reported  510  adoptions.  The  Probate  and  Family  Court 
has  jurisdiction  in  all  adoptions  and  is  still  the  primary  court  department 
where  adoption  finalizations  are  filed. 
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3.  Care  and  Responsibility  Cases  (c.  1 19,  §23C) 
A  petition  for  care  and  responsibility  can  be  filed  by  the  Department  of 
Social  Services  in  the  Probate  and  Family  Court  pursuant  to  G.L.  c.  119, 
§23(C).  The  same  statute  provides  the  Court  with  the  authority  to  give 
the  Department  care  and  responsibility  of  a  child  on  its  own  action  in  the 
context  of  a  divorce,  modification,  209A  (abuse  prevention),  paternity  or 
other  case.  These  actions  are  commonly  called  "Sua  Sponte  23C 
Orders."  The  definition  of  care  and  responsibility  is  contained  within  the 
statute.  Care  and  Responsibility  incorporates  the  same  rights  and 
authority  included  in  the  use  of  the  term  'custody,'  as  it  is  defined  in  G.L. 
c.  119,  §21. 


G.L  c.119,  sec.23C  Petitions  Filed 
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The  Department  of  Social  Services  will  also  file  a  petition  for  care  and 
responsibility  in  the  Probate  and  Family  Court  when  there  is  a  voluntary 
agreement  for  services  between  the  child's  parent(s)  and  the  Department 


and  the  agreement  continues  for  longer  than  six  months.  In  some  cases, 
when  there  is  no  emergency,  the  Department  will  utilize  the  Probate  and 
Family  Court  to  address  the  needs  of  the  child  to  be  cared  for  and 
protected.  The  number  of  cases  filed  pursuant  to  G. L.  c.  119,  §23(C)  has 
increased  over  the  last  five  years.  (Figure  3) 

We  anticipate  an  increase  in  the  number  of  petitions  for  care  and 
responsibility  filed  in  the  Probate  and  Family  Court  due  to  recent  statutory 
changes  to  G.L.  c.119.  On  November  12,  2002  legislation  was  enacted, 
Chapter  371  of  the  Acts  of  2002,  which  amends  paragraph  A  of  G.L.c.1 19. 
This  amendment  will  allow  the  Department  of  Social  Services  to  file  a 
petition  for  care  and  responsibility  which  does  not  result  in  the  "abrogation 
of  a  parent's  rights  to  make  decisions  on  behalf  of  his  child,  however,  the 
department  may  accept  from  the  parent  a  temporary  delegation  of  certain 
rights  and  responsibilities  necessary  to  continue  to  provide  foster  care  for 
the  child  under  conditions  agreed  upon  by  both  and  terminable  by  the 
other."  The  passage  of  this  legislation  will  create  a  new  form  of  action 
within  the  Probate  and  Family  Court,  a  petition  under  G.L.c.1 19,  §23(A). 

4.  Guardianship  of  Minors 
Department  of  Social  Services  regulations  state  that  placement  of 
children  with  kinship  family  shall  be  the  first  resource  considered  when 
determining  out  of  home  placement  for  a  child.  (110  CMR  7.101)  More 
children  each  year  are  being  placed  with  relatives.  The  relatives,  instead 
of  adopting  the  child,  often  wish  to  become  guardians.  This  results  in 
large  numbers  of  kin  care  givers  applying  to  the  Probate  and  Family  Court 
for  guardianship  of  minor  children.  It  is  through  guardianship  and  not 
adoption  that  permanency  is  established  for  many  children  in  the  child 
welfare  system. 

Filing  of  Guardianship  of  Minor  cases  has  significantly  increased  for 
the  last  5  years.  (Figure  4).  There  has  been  a  15.5  %  increase  since 
1998. 
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Many  of  these  kin  care  givers  cannot  afford  counsel.  No  right  to 
counsel  for  indigent  parties  exists  in  guardianship  of  a  minor  cases.  The 
result  is  thousands  of  people  petitioning  the  Probate  and  Family  Court  to 
become  the  guardian  of  a  minor  without  the  assistance  of  counsel.  For 
the  fiscal  year  ending  June  30,  2002,  seventy  percent  (70%)  (three 
thousand  fifty-five  (3,055)),  of  the  four  thousand  three  hundred  and  thirty- 
seven  (4,337)  guardianship  of  minor  cases  filed  in  the  Probate  and  Family 
Court  Department  were  filed  by  unrepresented  petitioners. 

The  volume  of  guardianship  of  minor  cases  combined  with  the  fact  that 
so  many  cases  are  filed  by  unrepresented  litigants  creates  a  substantial 
impact  on  the  resources  of  the  Probate  and  Family  Court.  Registry  staff 
spend  time  assisting  unrepresented  litigants  with  the  completion  of  the 
required  paperwork,  Probation  staff  assist  the  court  with  background 
checks  on  potential  guardians,  and  courtroom  staff  are  utilized  for  the 
multiple  court  appearances  which  often  occur  in  a  guardianship  of  a  minor 
case.  The  increasing  number  of  guardianship  of  minor  cases,  and  the 
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increasing  number  filed  by  unrepresented  litigants,  will  require  ongoing 
case  management  efforts. 

The  filing  of  increasing  numbers  of  guardianship  of  minor  cases  has 
meant  an  increase  in  the  number  of  contested  guardianship  matters. 
Permanency  mediation,  a  program  primarily  used  by  litigants  in 
termination  of  parental  rights  cases,  is  also  appropriate  and  effective  for 
assisting  litigants  in  contested  guardianship  of  a  minor  cases.  With  the 
support  and  assistance  of  the  Hampden  Division  of  the  Probate  and 
Family  Court,  the  statewide  contractor  who  provides  permanency 
mediation,  Massachusetts  Families  for  Kids,  has  received  a  grant  in 
Hampden  county  for  a  pilot  program  to  provide  permanency  mediation 
services  in  guardianship  of  minor  cases. 

The  number  of  Guardianship  of  Minor  cases  filed  in  the  Probate  and 
Family  Court  continues  to  increase  at  the  same  time  as  the  expansion  of 
the  Juvenile  Court.  A  guardian  of  a  minor  may  be  appointed  in  the 
Juvenile  Court  when  a  care  and  protection  petition  matter  is  pending 
before  that  court.  The  Juvenile  Court  reported  five  hundred  and  six  (506) 
guardianship  cases  in  FY2002.   Four  Thousand  Three  Hundred  Thirty 
Seven  (4,337)  guardianship  of  minor  cases  were  filed  in  FY  2002  in  the 
Probate  and  Family  Court. 

Census  data  show  substantial  increases  in  the  number  of  children 
living  in  households  maintained  by  grandparents.  Nationally,  the  number 
increased  from  2.2  million  in  1970  to  3.9  million  in  1997.  Census  2000 
data  show  that  there  are  27,915  grandparents  in  Massachusetts  who  are 
responsible  for  meeting  the  basic  needs  of  grandchildren.  We  anticipate 
that  these  trends  will  contribute  to  a  continued  increase  in  the  number  of 
guardianship  of  minor  cases  filed  in  the  Probate  and  Family  Court. 
These  cases  will  require  the  same  ongoing  management  which  has  been 
applied  to  the  termination  of  parental  rights  cases.  We  will  continue  our 
case  management  efforts  in  order  to  ensure  the  just  and  timely  resolution 
of  all  child  welfare  cases. 
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ii  Policy  and  Practice  Initiatives 

a.  Permanency  Mediation 

In  July  1998,  the  Probate  and  Family  Court  Department  began  a  new 
initiative  to  expedite  resolutions  in  child  welfare  cases.  Utilizing  federal 
funds  appropriated  through  the  Court  Improvement  Project  to  the 
Supreme  Judicial  Court,  and  Department  of  Social  Services  funds,  the 
Permanency  Mediation  Pilot  project  was  established  in  two  Divisions  of 
the  Probate  and  Family  Court  Department.  Permanency  Mediation  is  a 
specialized  dispute  resolution  approach  that  unites  kin,  care  givers  and 
professionals  in  a  non-adversarial  process  to  facilitate  the  development  of 
a  permanent  plan  that  addresses  the  child's  long-term  need  for  safety, 
support,  permanence  and  a  continuity  of  relationships.  The  Permanency 
Mediation  Pilot  project  was  a  joint  venture  between  the  Court  and  the 
Department  of  Social  Services,  with  each  entity  financially  contributing  to 
the  project.  This  initial  project  was  funded  through  a  contract  by  the 
Department  of  Social  Services  to  Massachusetts  Families  for 
Kids/Children's  Services  of  Roxbury  (MFFK).  Because  of  a  shortage  of 
judicial  resources  in  the  Berkshire  and  Hampden  Divisions  of  the  Probate 
and  Family  Court,  these  sites  were  chosen  for  its  pilots.  The  program 
offered  the  court  assistance  in  processing  the  number  of  cases  facing 
lengthy  waits  for  available  trial  time.  This  project  was  initially  used  to 
expedite  the  contested  court  process  in  cases  brought  under  the  provision 
of  G.L.  c.  210,  §3.  In  the  FY2000  contract,  the  pilot  expanded  statewide. 
The  project  has  been  so  successful  that  it  now  receives  a  legislative 
appropriation.  In  Fiscal  Year  2003  that  appropriation  was  $476,598. 

The  Permanency  Mediation  model  used  in  Massachusetts 
encompasses  two  approaches  to  Permanency  Mediation:  family  group 
conferencing  and  cooperative  adoption  planning.  The  family  group 
conferencing  approach  is  utilized  in  cases  where  the  goal  is  reunification. 
The  mediator  unites  birth  parents,  extended  family,  social  workers, 
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attorneys,  and  other  professionals  to  address  what  needs  to  occur  for  the 
child  to  return  home,  while  concurrently  considering  an  alternative 
permanent  plan  if  reunification  does  not  prove  possible. 

The  second  approach  is  cooperative  adoption  planning.  It  is  used 
when  reunification  is  no  longer  a  viable  option.  Recognizing  the  present 
and  future  needs  of  the  child,  the  cooperative  adoption  planning  approach 
focuses  on  building  a  trusting  partnership  between  birth  and  permanent 
parents  which  enables  them  to  explore  and  to  plan  the  nature  of  the 
child's  future  relationship  with  the  birth  family. 

Permanency  Mediation  takes  place  in  a  series  of  meetings  and 
discussions  over  weeks  or  months,  during  which  time  the  parties  work 
together  with  a  specially  trained  mediator  to  define  their  responsibilities 
and  relationships,  to  participate  in  joint  problem-solving,  and  to  ensure 
that  the  child's  best  interests  and  long-term  needs  are  met.  Both 
approaches  are  based  upon  a  flexible  and  fluid  method  of  delivering 
services.  Mediation  services  are  provided  to  each  participant  in  individual 
sessions  until  the  parties  are  comfortable  being  brought  together  for  a 
joint  meeting  to  plan  for  the  child's  future.  Mediation  sessions  are  held  at 
locations  and  hours  convenient  to  the  participant.  Typically  the  initial 
sessions  for  the  parents  (both  birth  and  pre-adoptive)  are  held  in  their 
respective  homes  and  a  neutral  location  is  sought  for  the  joint  sessions,  if 
the  parties  are  able  to  engage  in  the  planning  process. 

All  neutrals  providing  permanency  mediation  in  court-connected  cases 
must  comply  with  specialized  qualifications  required  by  the  Probate  and 
Family  Court  and  Juvenile  Court  Departments.  These  qualifications 
include,  but  are  not  limited  to: 

a.  Thirty  (30)  hour  (minimum)  basic  mediation  training; 

b.  Twenty  (20)  hour  (minimum)  specialized  permanency  mediation 
training  that  encompasses  both  family  group  decision  making  and 
cooperative  adoption  planning  approaches; 

c.  Strongly  recommended:  clinical  or  legal  experience,  skills  or 
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training  in:  the  dynamics  of  child  abuse/neglect,  domestic  violence, 
substance  abuse,  cultural  competence,  and  adoption  triad 
competence; 

d.  Participation  in  a  mentoring  component  that  consists  of  an 
apprenticeship  of  at  least  two  (2)  cases  and  a  competency  based 
performance  evaluation; 

e.  Attendance  and  annual  participation  in  professional  development 
programs  that  includes,  at  a  minimum,  eight  (8)  hours  per  year, 
related  to  clinical  or  legal  areas  such  as  the  dynamics  of  child 
abuse/neglect,  domestic  violence,  substance  abuse,  cultural 
competence,  and  adoption  triad  competence; 

These  criteria  exceed  the  Supreme  Judicial  Court's  Standing 
Committee  on  Dispute  Resolution's  proposed  qualifications  for  court- 
connected  mediators.  However,  they  have  been  endorsed  by  the 
Juvenile  Court  and  the  Probate  and  Family  Court  Departments  as 
necessary  to  perform  court-connected  permanency  mediation  services. 

FY  2003  Permanency  Mediation  Services 

In  the  Commonwealth's  Budget  for  FY  2003,  the  legislature 
appropriated  $476,598  for  permanency  mediation  services  in  the  Probate 
and  Family  Court  and  the  Juvenile  Court  Departments.  The  line  item  was 
placed  in  the  budget  of  the  Administrative  Office  of  the  Trial  Court 
(AOTC).  The  AOTC  awarded  a  contract  to  Massachusetts  Families  for 
Kids  (MFFK)  to  be  the  lead  agency  for  the  provision  of  Permanency 
Mediation  Services. 

Court-Connected  Permanency  Mediation  in  the  Juvenile  and  the 
Probate  and  Family  Court  Departments  offers  an  alternative  to  a 
contested  court  proceeding  for  parties  when  a  child  is  in  the  custody  of 
the  Department  of  Social  Services.  Specifically,  the  permanency 
mediation  model  utilized  in  Massachusetts  is  a  specialized  dispute 
resolution  process  that  uses  an  independent  mediator  with  specialized 
clinical  training  to  facilitate  a  child-centered,  family-  focused  approach  to 
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permanency  planning. 

With  the  support  and  assistance  of  the  Hampden  division  of  the 
Probate  and  Family  Court,  the  contract  agency,  MFFK,  has  received  a 
three  year  grant  from  the  Community  Foundation  of  Western 
Massachusetts  to  expand  the  delivery  of  permanency  mediation  in 
Hampden  county  in  the  area  of  Guardianship  of  Minor  cases.  The 
highest  number  of  guardianship  of  minor  cases  of  any  Division  are  filed  in 
the  Hampden  Division  of  the  Probate  and  Family  Court.  In  Fiscal  Year 
2002,  Six  Hundred  and  Ninety  Seven  (697)  cases  were  filed  there.  With 
this  grant,  MFFK  will  provide  assistance  in  contested  guardian  of  minor 
cases  referred  by  the  court.  Often,  the  parties  in  contested  guardianship 
of  minor  cases  do  not  have  the  assistance  of  counsel,  or  access  to 
alternative  dispute  resolution  services.  This  program  will  make  the 
permanency  mediation  alternative  available  in  these  contested 
proceedings. 

B.  Child  Welfare  Bench  Book 

The  child  welfare  bench  book  was  designed  to  provide  judges  with  the 
seminal  case  law,  forms,  policies  and  court  rules  in  child  welfare.   It  is 
comprised  of  two  volumes.  Volume  I  contains  general  reference  material 
and  volume  II  was  designed  to  be  a  binder  that  judges  can  use  daily  on 
the  bench  to  assist  with  the  difficult  and  daunting  evidentiary  challenges 
that  are  presented  in  child  welfare  cases.  In  Fiscal  Year  2002  these 
materials  were  updated  by  the  Case  Manager  with  assistance  from  judges 
with  extensive  experience  in  managing  complex  child  welfare  cases. 

c.    Partnerships  With  The  Supreme  Judicial  Court 

1 .  Committee  on  Delay  in  Child  Welfare  Cases 
In  April  1998,  then  Chief  Justice,  Herbert  P.  Wilkins  invited 
representatives  from  the  Probate  and  Family  Court,  the  Juvenile  Court, 
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the  Appeals  Court,  the  Committee  for  Public  Council  Services,  the 
Department  of  Social  Services  and  the  Attorney  General's  Office  to  serve 
on  the  Supreme  Judicial  Court's  Committee  on  Appeals  of  Child  Welfare 
Cases.  Chief  Justice  Wilkins  asked  Associate  Justice  Roderick  L. 
Ireland  to  chair  the  committee.  Chief  Justice  Marshall  has 
enthusiastically  endorsed  the  work  of  the  committee  under  the 
chairmanship  of  Justice  Ireland.  The  committee,  composed  of  the 
following  persons  has  been  meeting  since  1998  to  address  issues  of 
delay  in  child  welfare  cases: 

►  Justice  Roderick  L  Ireland,  represents  the  Supreme  Judicial  Court, 
>►    Justice  Charlotte  A.  Perretta  represents  the  Appeals  Court; 

►  Chief  Justice  Sean  M.  Dunphy,  Attorney  llene  Mitchell,  Case 
Manager,  and  Attorney  Mark  Quigley  represent  the  Probate  and 
Family  Court; 

>►    Chief  Justice  Martha  P.  Grace,  Attorney  Jane  Strickland,  Court 
Administrator,  and  Attorney  Jacqueline  Schelfaudt,  Case  Manager 
represent  the  Juvenile  Court; 

►  Attorney  Alec  Gray,  General  Counsel  represents  the  Administrative 
Office  of  the  Trial  Court  (AOTC); 

►  Attorney  Virginia  A.  Peel,  General  Counsel  represents  the 
Department  of  Social  Services; 

v    Attorney  Judith  S.  Yogman,  Assistant  Attorney  General  represents 
the  Attorney  General's  Office;  and, 

►  Attorneys  R.  Susan  Dillard  and  Margaret  C.  Winchester,  the  Co- 
Directors  of  the  Children  and  Family  Law  Program  represent  the 
Committee  for  Public  Counsel  Services. 

►  Attorney  Christine  Burak  of  the  Supreme  Judicial  Court  serves  as 
the  Committee  Liaison 

The  committee  has  been  responsible  for  changes  in  child  welfare 
appellate  practice  and  has  suggested  revisions  to  the  determination  of 
indigency  forms  promulgated  by  the  Supreme  Judicial  Court. 
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Justice  Ireland  suggested  expanding  the  purpose  of  the  committee 
beyond  analyzing  appellate  delays.  The  role  of  the  committee  expanded 
to  examine  all  trial  level  barriers  to  timely  resolutions  of  child  welfare 
cases. 

The  committee  found  one  of  the  barriers  to  timely  resolution  of  child 
welfare  cases  at  the  trial  level  to  be  in  the  area  of  the  case  findings.  In 
October  of  2001  the  committee  released  "Guidelines  for  Proposed 
Findings  of  Fact  and  Rulings  of  Law  in  Child  Welfare  Cases."  These 
Guidelines  have  been  distributed  to  all  Judges  in  the  Probate  and  Family 
Court.  The  purpose  of  the  guidelines  is  to  provide  attorneys  with  a  guide 
to  the  structure  and  content  of  findings  of  fact  in  child  welfare  cases. 

The  committee  continues  to  work  on  identifying  additional  barriers  to 
the  timely  resolution  of  child  welfare  cases  and  developing  policies  and 
practices  to  reduce  these  barriers. 

2.   Court  Improvement  Project 

The  Court  Improvement  Project  is  a  federally  funded  program  which 
provides  states  with  small  grants  to  improve  the  delivery  of  court  services 
in  child  welfare  cases.  In  past  years  the  Probate  and  Family  Court  has 
sought  money  from  the  Court  Improvement  Project  grants  for  the  use  of 
recall  judges,  to  conduct  and  attend  training  and  to  provide  permanency 
mediation  services.  The  use  of  the  Court  Improvement  funding  has 
enabled  the  Probate  and  Family  Court  to  develop  and  test  interesting  and 
innovative  programs  and  to  work  collaboratively  with  the  Department  of 
Social  Services,  the  Committee  for  Public  Counsel  Services  and  the 
Juvenile  Court  Department. 

The  Probate  and  Family  Court  applied  for  and  received  a  grant  of 
Court  Improvement  Project  Funds  to  conduct  a  training  program  for 
Judges  in  child  welfare  issues  held  in  May  2002.  Among  the  topics 
discussed  were,  evidentiary  issues  in  child  welfare  cases,  dealing  with 
high-conflict  cases,  and  domestic  violence  issues  in  child  welfare. 
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The  Probate  and  Family  Court  Department  also  applied  for  funds  to 
implement  a  project  to  assist  those  applying  to  the  court  to  become 
guardians  of  minor  children.  As  outlined  in  the  Caseload  Statistics 
section  of  this  report,  the  number  of  Guardianship  of  Minor  cases  is 
increasing  every  year  in  the  Probate  and  Family  Court.  Department  of 
Social  Service  policy  results  in  large  numbers  of  kin  care  givers  applying 
to  the  Probate  and  Family  Court  for  guardianship  of  minor  children.  Most 
of  these  kin  care  givers  cannot  afford  counsel.  For  the  fiscal  year  ending 
June  30,  2002,  three  thousand  fifty-five  (3,055)  of  the  four  thousand  three 
hundred  thirty-seven  (4,337)  guardianship  of  minor  cases  filed  in  the 
Probate  and  Family  Court  Department,  (seventy  percent  (70%)),  were 
filed  by  unrepresented  petitioners. 

To  assist  these  kin  care  givers,  the  Probate  and  Family  Court 
Department  is  working  to  develop  an  automated  self  help  program  for  the 
filing  of  guardianship  of  minor  petitions.  The  program  will  be  modeled  on 
a  very  successful  computerized  self  help  case  filing  program,  l-CAN!. 
I-CAN!  was  first  piloted  in  family  courts  in  Orange  County,  California,  and 
is  now  going  to  be  introduced  state-wide  in  the  California  family  courts. 
The  computer  program  assists  petitioners  in  completing  the  correct  forms 
and  also  answers  questions  about  court  processes  and  procedures.  This 
program  will  help  fill  what  is  presently  a  large  unmet  need  for  legal 
assistance  to  kin  care  givers  of  children  in  the  child  welfare  system. 

In  addition,  the  Probate  and  Family  Court  requested  and  received 
funds  to  evaluate  court  connected  clinical  evaluation  in  child  welfare 
cases.  An  evaluation  is  being  conducted  of  a  clinic  which  is  funded  to 
operate  in  one  division  of  the  Probate  and  Family  Court.  The  evaluation 
included  collection  of  demographic  and  case  related  information  on  cases 
referred  to  the  court  clinic  and  comparison  of  the  cases  referred  to  the 
clinic  with  similar  cases  that  were  not  referred  to  the  clinic.  The  Probate 
and  Family  Court  hopes  to  use  the  results  of  the  evaluation  to 
demonstrate  the  benefit  of  clinic  evaluation  in  child  welfare  cases. 
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d.  Implementation  of  ASFA  and  Chapter  3  of  the  Acts  of 
1999 

1 .  Committee  to  Update  Trial  Court  Rules  and  Forms 

To  implement  Chapter  3  of  the  Acts  of  1999  relative  to  permanency 
hearings  and  reasonable  efforts  determinations,  a  committee  comprised 
of  representatives  from  the  Administrative  Office  of  the  Trial  Court,  the 
Juvenile  Court,  and  the  Probate  and  Family  Court  began  drafting  new 
rules  and  forms  in  March  1999.  The  changes  which  were  federally 
mandated  by  the  Adoption  and  Safe  Families  Act  of  1997  (ASFA), 
required  revisions  to  Uniform  Trial  Court  Rule  VI.  On  June  28,  2000,  the 
Supreme  Judicial  Court  promulgated  a  revision  of  Trial  Court  Rule  VI 
formerly  entitled  Uniform  Rules  for  Substitute  Care  Review  Hearings. 
These  rules,  now  entitled  Uniform  Rules  for  Permanency  Hearings,  went 
into  effect  on  September  5,  2000.  The  Case  Manager  on  behalf  of  the 
Probate  and  Family  Court  Administrative  Office  works  closely  with  the 
Department  of  Social  Services  regional  offices  and  the  divisions  of  the 
Probate  and  Family  Court  to  implement  these  rules  and  to  comply  with  the 
federal  requirements  in  a  timely  manner. 

On  September  1,  2000,  the  Administrative  Office  of  the  Trial  Court 
issued  interim  Permanency  Hearing  forms.  In  June  of  2002,  based  on 
experience  with  the  forms  and  after  input  from  users  the  final  forms  were 
completed,  printed  and  distributed  to  all  courts. 

2.  Issuance  of  Rules  and  Regulations  by  the  Federal  Department  of 
Health  and  Human  Services 

On  January  25,  2000,  the  Federal  Register  published  the  rules  and 

regulations  issued  by  the  Department  of  Health  and  Humaft  Services, 
Administration  for  Children  and  Families  (DHHS)  implementing  the 
Adoption  and  Safe  Families  Act  of  1997.  These  regulations  sought  to 
clarify  the  new  review  practices  for  auditing  purposes  and  the  eligibility 
criteria  for  IV-E  services.  Services  secured  by  Title  IV-E  of  the  Social 
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Security  Act  include,  for  example,  reimbursement  for  foster  care  programs 
and  certain  medical  coverage.  To  ensure  that  all  of  the  stakeholders  in 
the  state  child  welfare  system  heard  the  same  message,  the  Department 
of  Social  Services  invited  representatives  from  the  Probate  and  Family 
Court  Department,  the  Juvenile  Court  Department  and  the  Committee  for 
Public  Counsel  Services  to  attend  a  local  (Boston),  two  day  regional 
training  session  that  explained  the  regulations. 

Of  particular  importance,  was  the  discussion  of  the  differentiation 
between  1)  the  eligibility  of  a  child  for  IV-E  services;  and,  2)  the  eligibility 
of  the  state  agency  to  receive  federal  reimbursement  for  foster  care  and 
adoption  assistance  on  behalf  of  the  child.   If  the  court  does  not  make  a 
finding  that  it  is  contrary  to  the  welfare  (commonly  referred  to  as  the 
'CTW  finding)  at  the  moment  that  the  child  is  first  placed  in  foster  care, 
then  the  child  is  not  eligible  for  IV-E  services  for  the  duration  of  his  or  her 
stay  in  foster  care.  Depending  upon  the  state  services  that  are  available 
to  the  child,  this  child  may  not  be  able  to  receive  health  benefits,  for 
example. 

The  Probate  and  Family  Court  is  mindful  of  the  fact  that  failure  to  hold 
a  timely  permanency  hearing  will  result  in  a  loss  of  reimbursement  funds 
for  the  Department  of  Social  Services  for  the  time  period  that  the  state  is 
not  in  compliance  with  the  Federal  mandate. 

The  Case  Manager  works  closely  with  each  division  of  the  Probate  and 
Family  Court  to  assure  that  timely  and  proper  permanency  hearings  are 
being  held. 

3.  Ad  Hoc  Committee  Established  to  research  "Permanent" 
Guardianship" 

A  committee,  comprised  of  representatives  from  the  Department  of 
Social  Services,  the  Committee  for  Public  Counsel  Services,  the  Juvenile 
Court  Department,  the  Probate  and  Family  Court  Department,  and 
providers  of  Permanency  Mediation  services,  has  been  examining  the  role 
of  guardianships  in  creating  permanency  for  children.  The  committee  is 
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presently  evaluating  the  use  of  guardianship  agreements  to  resolve 
contested  guardianship  cases  and  drafting  suggested  language  to  be 
used  in  guardianship  agreements.  The  goal  is  to  make  sample 
agreements  available  to  parties  who  are  using  permanency  mediation  in 
child  welfare  cases  when  guardianship  and  not  adoption  is  going  to  be 
the  permanent  setting  for  a  child. 


22 


Conclusion 

In  this  report  we  have  described  the  Probate  and  Family  Court 
caseload  of  child  welfare  matters  through  June  30,  2002.  We  have  also 
described  the  many  child  welfare  policy  and  practice  initiatives  that  we 
have  undertaken.  These  initiatives  have  resulted  in  significant 
improvement  in  the  management  of  child  welfare  cases.  For  children  in 
the  custody  of  the  Department  of  Social  Services,  this  means  less 
uncertainty  in  their  already  difficult  lives. 

The  active  management  of  child  welfare  cases  fostered  the  creation  of 
an  unprecedented  collaboration  between  the  Probate  and  Family  Court 
Department,  the  Supreme  Judicial  Court,  the  Juvenile  Court  Department, 
the  Department  of  Social  Services,  and  the  Committee  for  Public  Counsel 
Services.  This  collaboration  has  yielded  benefits,  both  to  the  Courts,  the 
agencies,  and  for  the  children  we  serve.  We  plan  to  continue  to  work  with 
these  Courts  and  agencies  to  improve  the  ways  in  which  we  oversee  and 
adjudicate  cases  involving  the  children  and  families  of  the 
Commonwealth. 
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